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Australian trust deeds for corporate debt capital - a brief discussion. 


In New Zealand and mainly in Australia, in the context of a company issuing 
debentures, a trustee must then be appointed to look after the interests of the 
debenture holders. The qualifications of the trustee can include a Public Trustee, a 
body corporate which registered under Life Insurance Act, an Australian Bank and 
certain corporations approved under Corporations Act or by the Commission. The 
duties of the trustee include the following : to exercise diligence and care in 
ascertaining whether the company has sufficient property to cover the principal 
debt when it becomes due; to make the sure the prospectus does not contain any 
material which is inconsistent with the terms of the trust deed or the debentures; 
to ensure that the company complies with the relevant statutory law; to remedy 
any breach which may occur in relation to the debentures so as to ensure the 
interests of debenture holders; to recommend any course of actions should the 
debentures be unable to be paid. The directors of the company must report every 
three months to the trustee with a written report, setting out any matters affecting 
the interests of the debenture holders. Directors would need to report any 
exceeding of borrowing limits, any breach of conditions relating to the deed, and 
any event or change in the company which affects the company's security or ability 
to pay back the borrowing. The trustee, under has the power to assess that the 
company will be unable to pay its debentures when they become due. The trustee 
can then apply to the Commission for an order that the company limit its activities 
are limited to protect the interests of the debenture holders. A trustee has a 
fiduciary duty to the debenture holders and is personally liable for the discharge of 
duties to them. The trustee's duties may be inserted in the trust deed as well as 
inferred by the Corporations Act. A trustee cannot put in the trust deed, any term 
to exempt them from liability for a breach of trust, to the debenture holders, under 
the trust deed. A trustee can apply to the court for directions on any matter 
concerning the interests of debenture holders. 


